
Application to register land at Bishops Green  
at Great Chart as a new Village Green  

 
 
A report by the Head of Regulatory Services to Kent County Council’s Regulation 
Committee Member Panel on Tuesday 5th March 2013. 
 
Recommendation: I recommend that the County Council refers the application 
to the Planning Inspectorate for determination. 
 
 
Local Members:  Mr. J. Wedgbury    Unrestricted item 
 
Introduction 
 
1. The County Council has received an application to register land Bishops Green in 

the parish of Great Chart with Singleton as a new Village Green from local resident 
Ms. S. Williams (“the Applicant”). The application, received on 12th January 2012, 
was allocated the application number VGA642. A plan of the site is shown at 
Appendix A to this report. 
 

2. Members should be aware from the outset that the purpose of this report is not to 
determine this application, but rather to consider whether the County Council is in a 
position to determine this application, for the reasons which are set out in more 
detail below. 

 
Procedure 
 
3. The application has been made under section 15 of the Commons Act 2006 and 

the Commons Registration (England) Regulations 2008. 
 
4. Section 15 of the Commons Act 2006 enables any person to apply to a Commons 

Registration Authority to register land as a Village Green where it can be shown 
that: 

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years; 

  
5. In addition to the above, the application must meet one of the following tests: 

• Use of the land has continued ‘as of right’ until at least the date of 
application (section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act);  

 
6. As a standard procedure set out in the regulations, the Applicant must notify the 

landowner of the application and the County Council must notify every local 
authority. The County Council must also publicise the application in a newspaper 
circulating in the local area and place a copy of the notice on the County Council’s 
website. In addition, as a matter of best practice rather than legal requirement, the 
County Council also places copies of the notice on site to provide local people with  

  
 



the opportunity to comment on the application. The publicity must state a period of 
at least six weeks during which objections and representations can be made. 
 

The application site 
 
7. The area of land subject to this application (“the application site”) consists of a 

piece of open land of approximately 1.4 acres (0.6 hectares) situated adjacent to a 
residential cul-de-sac known as Bishops Green in the Singleton area of the parish 
of Great Chart with Singleton. The application site is shown in more detail on the 
plan at Appendix A. 
 

8. The application site has, since August 2011, been securely fenced with no public 
access. Prior to that time, access to the site was via a path leading between Knoll 
Lane and Longacre Road. 

 
9. The application site falls within the ownership of Kent County Council. In August 

2011, the County Council submitted a planning application (reference 
11/01045/AS) to Ashford Borough Council, as the local Planning Authority, for 
outline permission for the erection of up to 14 dwellings on the application site. The 
planning application remains outstanding with the Borough Council and no final 
decision has been taken in respect of it. 

 
The case 
 
10. The application has been made on the grounds that the application site has 

become a Town or Village Green by virtue of the actual use of the land by the local 
inhabitants for a range of recreational activities ‘as of right’ for more than 20 years.  

 
11. Included with the application were eight user evidence questionnaires from local 

residents detailing their use of the application site over a period in excess of twenty 
years. The evidence questionnaires refer to use of the application site for a number 
of recreational activities, including dog walking, blackberrying, photography and 
nature observation. 

 
Consultations 
 
12. Consultations have been carried out as required. The following responses have 

been received. 
 
13. The Great Chart with Singleton Parish Council wrote to confirm its support for the 

application. 
 
14. Additionally, 15 local residents also wrote in response to the consultation. Three 

residents wrote solely to object to the proposed development of the application, but 
the remainder wrote to add their evidence of use to that already submitted in 
support of the application and to confirm that they had engaged in and observed 
regular usage of the application site for recreational activities until access to it had 
been prevented by the erection of fencing. 

 

  
 



Landowner 
 
15. As stated above, the application site is owned by Kent County Council (“the 

landowner”) and is registered with the Land Registry under title numbers K35382 
and K343551. 
 

16. Objection has been made to the application by the County Council’s Property 
Group on the following grounds: 
 That a notice was erected on the application site in August 2009 stating “Public 

Notice Kent County Council Property Land off Long Acre Road Ashford The 
public may access this site for recreational purposes only they do so at their 
own risk. Permission may be revoked at any time”. The landowner’s case is that 
the effect of this notice was to cause ‘as of right’ use of the application site to 
cease. As the application was not made until January 2012, it falls outside of 
the two year period of grace provided for by the legislation. 

 That the applicant has not sufficiently defined the locality or neighbourhood 
within a locality. The application form refers to ‘Singleton, Ashford, Kent’ but 
Singleton would not qualify either as a locality (because it is not a legally 
recognised administrative unit) or as a neighbourhood (because it lacks the 
requisite degree of cohesiveness). 

 That the nature of the application site, prior to its clearance in 2010, was such 
that it would not have been used significantly for lawful sports and pastimes. 
The vegetation on the application site would have been such that any walking 
would have been confined to defined routes, whilst other activities (e.g. 
balckberrying or kite flying) would have been seasonal and infrequent in nature. 

 That the evidence submitted in support of the application is weak and suggests 
only limited and sporadic recreational use of the application site, which would 
be insufficient to appear to a reasonable landowner as being the assertion of a 
public right. There is no evidence to suggest that the application site was in 
general or regular use by the local community as a whole. 

 
Applicant’s response to the objection from KCC’s Property Group 
 
17. As required by Regulation 26 of the 2008 Regulations, copies of all of the 

representations received were sent to the applicant for comment. 
 

18. The applicant rejected the landowner’s suggestion that the evidence in support of 
the application was lacking and, overall, insufficient to register the land as a Village 
Green. She states that the local community enjoyed use of the application site for 
many years until the fencing was erected and access denied. A number of 
residents have submitted evidence forms documenting their use over the relevant 
period; it was considered that this was sufficient, but if more evidence is required 
this can be provided. 

 
19. The applicant also challenged the assertion made by the landowner that Singleton 

could not be a qualifying neighbourhood, and pointed to a number of features, 
(including two schools, a youth club, an amateur dramatics society, a village hall 
and the Singleton Environment Centre) that made up the community of Singleton. 
She therefore was of the view that the community of Singleton is very much a 
qualifying neighbourhood for the purpose of Village Green registration. 
 

  
 



Legal tests and discussion 
 
20. The responsibility for determining applications under section 15 of the Commons 

Act 2006 normally rests with the County Council in its capacity as the Commons 
Registration Authority. However, more recently, it has been recognised that there 
may be circumstances in which it is not appropriate for the County Council to 
determine an application. Under those circumstances, the application must be 
referred to the Planning Inspectorate who will take on the responsibility for 
considering the application (including by the holding of a Public Inquiry where 
necessary) and issuing a decision. 
 

21. The circumstances referred to above are set out in Regulation 27(3)(a) of the 
Commons Registration (England) Regulations 2008 which states that an 
application must be referred to the Planning Inspectorate in cases where: 

‘the registration authority has an interest in the outcome of the application 
or proposal such that there is unlikely to be confidence in the authority’s 
ability impartially to determine it’ 

 
22. DEFRA’s guidance1 in this respect states that: 

‘an authority should not refer a case simply because it has an interest in 
the outcome, but only where that interest would seriously call into 
question the authority’s ability to determine the matter impartially... an 
authority [should not] refer a case simply because it (whether an officer, 
Member, committee or executive) has discharged a function or 
expressed views on a related matter in a different context. So, for 
example, the test would be unlikely to be satisfied in relation to an 
application to register land as a new town or village green if the 
authority had granted planning permission for development of the land 
or expressed support for the development. 
 
But, in [this] example, if the authority itself owned the land, there might 
not be confidence in the authority’s ability to determine the application 
having regard to the more subjective nature of the criteria for 
registration in section 15. However, an authority will need to have 
regard to all the circumstances: if, for example, its practice is to appoint 
an independent Inspector to enquire into the application, and to act on 
the recommendations of the Inspector’s report, it may nevertheless be 
possible for the registration authority to determine the application itself’ 

 
23. It is not the first time that such an issue has arisen in this county. Members will 

recall a similar case involving land known as The Long Field at Cranbrook 
which was considered at a meeting of the Regulation Committee Member 
Panel on Tuesday 22nd February 2011. In that case, the application site was 
owned by the County Council and had been the subject of a planning 
application for the construction of a new care home. At the time of the meeting, 
the planning application had been withdrawn pending the outcome of the 
Village Green application. Members agreed, on the basis of the County 
Council’s significant interest in the outcome of that case, that the Village Green 
application ought to be referred to the Planning Inspectorate for determination. 
 

                                                 
1 ‘Guidance to commons registration authorities and PINS for the pioneer implementation’ (version 1.41, 
September 2010), paragraphs 7.19.4 and 7.19.5 at pages 81 and 82 

  
 



24. In respect of this case, the views of both parties have been sought on the issue 
of whether the County Council should determine this particular application. 

 
25. The landowner’s response (see letter at Appendix B) was that it is not 

sufficient simply for the County Council merely to have an interest in the 
outcome of the application and there is a high threshold to be met before the 
application should be referred to the Planning Inspectorate. The landowner 
refers to DEFRA’s guidance (quoted above) which suggests that an authority 
may still be able to determine an application if its normal practice would be to 
refer the matter to a Public Inquiry for consideration. 

 
26. Furthermore, the landowner’s position is that the application is bound to fail (for 

reasons set out in the objection above) and as such the County Council can 
legitimately take a decision on the application without any accusation of acting 
unfairly or in a biased manner. The landowner adds that the decision by the 
Panel in relation to the Long Field at Cranbrook was wrong, and there is 
nothing binding on the panel to act consistently with its previous decision. 
 

27. However, the applicant’s response (see letter at Appendix C) was that there 
would be an obvious conflict of interest if the application were to be determined 
by the County Council, which has a direct benefit in refusing the application. 
The tone of the objection is, in the applicant’s view, dismissive and one-sided 
and as such only an independent Inspector appointed by the Planning 
Inspectorate can provide an impartial and objective decision. 

 
28. The applicant also refers to information which she feels has been deliberately 

withheld despite requests for its provision and believes that it is not clear 
whether all of the relevant information has been provided. She and the local 
residents state that they do not have any confidence that clear and unbiased 
information can be supplied to an internal Member Panel, and that the 
application cannot be considered objectively unless it is referred to the 
Planning Inspectorate. 

 
29. Clearly, the test regarding whether or not there is likely to be confidence in the 

County Council’s ability impartially to determine the application is a subjective 
one. As DEFRA point out, the nature of a Local Authority is such that it 
undertakes a variety of roles and functions, some of which will unavoidably 
involve conflicting interests; indeed, the County Council is quite used to dealing 
with such issues. There is also a further safeguard in the decision-making 
process in that the Commons Act 2006 imposes a quasi-judicial function on the 
County Council and unless that function is discharged in an appropriate 
manner (i.e. according to the strict legal tests set out in section 15 of the 
Commons Act 2006), then the County Council leaves itself open to a very 
costly and time-consuming Judicial Review process. 

 
30. However, it is equally important that the matter is considered from the point of 

view of the applicant and the local community who may not have such a 
detailed understanding of the decision-making process. If the applicant is not 
confident of the County Council’s ability to impartially determine the application, 
then it is important to consider whether such doubts are reasonably founded. If, 
as DEFRA say, it is simply a matter of the County Council exercising conflicting 
functions (i.e. as the Planning Authority and Registration Authority), then it may  

  
 



  
 

not be reasonable for the applicant to doubt the County Council’s ability to 
determine the matter impartially.  

 
31. If, however, the County Council has a significant interest in the outcome of the 

Village Green application because, for example, it owns the land in question 
and is actively seeking to develop the land for financial gain (as opposed to, for 
example, providing a community facility such as a school), then it is likely to 
cause to a reasonable person to doubt the County Council’s ability to 
determine the matter impartially. 

 
Conclusion 

 
32. The options available to the County Council at this stage are as follows: 

 To refer the matter to the Planning Inspectorate for determination (on the basis 
of the conflict of interest); or 

 To decide that the application should be determined by the County Council in 
due course. 

 
33. The Officer’s view is that, in light of the comments expressed above, it would be 

appropriate under the circumstances for this application be referred to the Planning 
Inspectorate for determination. Indeed, the circumstances of this application 
appear to fall squarely within the new provisions introduced by DEFRA to deal with 
applications where the Commons Registration Authority has a significant interest in 
the outcome of the application. 
 

34. If, however, Members are not minded to agree with the Officer’s recommendation, 
then a further report will be put to a future meeting of the Regulation Committee 
Member Panel with a view the determination of the application. 

 
Recommendation 
 
35. I recommend that the County Council refers the application to the Planning 

Inspectorate for determination. 
 
 

Accountable Officer:  
Mr. Mike Overbeke – Tel: 01622 221500 or Email: mike.overbeke@kent.gov.uk 
Case Officer: 
Ms. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 
 
The main file is available for viewing on request at the PROW and Access Service 
based at Invicta House, County Hall, Maidstone. Please contact the case officer for 
further details. 
 
Background documents 
 
APPENDIX A – Plan showing application site 
APPENDIX B – Letter from KCC Governance and Law dated 18th January 2013 
APPENDIX C – Email from the applicant dated 8th February 2013 
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APPENDIX A:
Plan showing application site




















