Application to amend the Register of Common Land
for land known as ‘The Lees’ at Yalding (CL41)
A report by the Head of Regulatory Services to Kent County Council’s Regulation
Committee Member Panel on Tuesday 24th September 2013.
Recommendation: I recommend that the County Council informs the applicant
that the application to amend the Register of Common Land to register
additional areas of Common Land (as shown at Appendix D) has been accepted
and that the Register of Common Land for unit number CL41 be amended
accordingly.

Local Member: Mrs. P. Stockell

Unrestricted item

Introduction
1. Kent County Council is the ‘Commons Registration Authority’ for the purposes of
the Commons Act 2006 (and, previously, the Commons Registration Act 1965). In
this capacity, it is responsible for holding the legal record of Common Land and
Town or Village Greens for the county, known as the Registers of Common Land
and Town or Village Greens, and for making any necessary amendments to the
Registers using the requisite legal processes.
2. The County Council has received an application to amend the Register of Common
Land from Mr. H. Craddock (“the applicant”). The application, received on 6th March
2013, has been made under paragraph 2 of Schedule 2 of the Commons Act 2006
and seeks to amend unit number CL41 of the Register of Common Land to register
additional areas of Common Land. A copy of the Register of Common Land for unit
CL41 is attached at Appendix A to this report and a copy of the application form is
attached at Appendix B.
Background
3. Common Land was defined in the Commons Registration Act 1965 as land subject
to certain traditional rights (known as ‘rights of common’) or waste land of a manor
not subject to rights of common. The most widely exercised right of common
remaining today is the common of pasture (a right to graze animals), but other
examples of rights of common include pannage (a right to turn out pigs in woodland
to graze on acorns), piscary (a right to fish), turbary (a right to dig peat or turf) and
estovers (a right to collect firewood).
4. In some parts of the country, particularly in moorland areas, rights of common are
widely exercised and form an important asset to the local farming community. In
lowland counties, such as Kent, they are far less prevalent because Common Land
here consists mainly of manorial waste. Nonetheless, there are still several areas of
Common Land in the county over which these rights are exercisable.

5. Until relatively recently, there was no public right of access to registered Common
Land. However, under the Countryside and Rights of Way Act 2000, registered
Common Land was included within the definition of ‘Open Access Land’, which now
provides for a public right of access on foot only.
Procedure
6. Paragraph 2 of Schedule 2 of the Commons Act 2006 enables anyone to apply to
the County Council to amend the Register of Common Land in cases where it can
be shown that that common land has been omitted from inclusion on the Register.
The application must be made in accordance with the provisions of the Commons
Registration (England) Regulations 2008 (“the 2008 Regulations”).
7. In determining the application, the County Council must be satisfied that:
 the land is not currently registered as Common Land or Town or Village Green;
 the land has never been finally registered as Common Land or Town or Village
Green;
 the land is either:
o regulated by an Act made under the Commons Act 1876, or
o subject to a scheme under the Metropolitan Commons Act 1866 or the
Commons Act 1899, or
o regulated as common land under a local or personal Act, or
o otherwise recognised or designated as common land by or under an
enactment.
8. As a standard procedure set out in the 2008 Regulations, the County Council must
put a copy of the Notice of Application on its own website and send a copy of the
notice to interested parties. The publicity must state a period of at least six weeks
during which objections and representations can be made. In addition, the applicant
must serve notice on any owner(s) and/or occupier(s) of the land.
The Case
9. The applicant’s case is made on the basis that the land that is subject to this
application was included in a scheme of regulation and management made under
the Commons Act 1899 (“the scheme of management”).
10. The Commons Act 1899 enabled District Councils to make schemes of
management for common land in order to formalise public access to the land 1 , to
provide for the management of the land, and to regulate the activities taking place
thereon.
11. In this case, a scheme of management was made in relation to the land known as
‘The Lees’ in the parish of Yalding by the Maidstone Rural District Council on 24th
May 1949 and approved by Order of the Minister of Agriculture and Fisheries on
27th May 1949. The scheme of management provided that the District Council could
undertake any works ‘for the protection and improvement of the common’ (clause
1

As noted above, prior to the Countryside and Rights of Way Act 2000 there was no public right of
access to Common Land.

3), that the ‘inhabitants of the district and neighbourhood shall have a right of free
access… and a privilege of playing games and enjoying other species of recreation’
(clause 5) and that the District Council could also make byelaws ‘for the prevention
of nuisances and the preservation of order on the common’ (clause 9). A full copy
of the scheme of management, including the plan, is attached at Appendix C.
12. The reason for the current application is that the applicant contends that certain
parts of the land included within the scheme of management (and shown on the
accompanying map) were omitted from the formal registration of the land as
common land and the Register of Common Land should therefore be amended
accordingly.
Land to be added to the Register of Common Land
13. The area of land that is the subject of this application (“the application site”)
consists of a number of small parcels of land situated on the peripheries of the
registered Common Land, with a more substantial piece of land at the southern end
of the existing registration, and includes parts of the public highways known as The
Lees and Hampstead Lane. The total area of land to be registered is roughly 2.8
acres (1.13 hectares).
14. The application site is not currently registered as Village Green, nor has it ever
been finally registered as Common Land or Town or Village Green.
15. A plan showing the areas of common land which the applicant contends should be
added to the Register of Common Land for unit number CL41 is attached at
Appendix D. A coloured, A3-sized version will be available at the meeting.
Consultation
16. As required by the 2008 Regulations, notice of the application was published on the
County Council’s website. No objections have been received.
17. The applicant has also, as required, served notice of the application on the
Maidstone Borough Council (as the council in which management and regulation of
the land is vested), Yalding Parish Council (as landowner) and Kent County Council
(as highway authority in which management of the highway parts of the land is
vested).
18. No responses have been received from either Maidstone Borough Council or
Yalding Parish Council.
Objection
19. One objection to the application has been received from the Governance and Law
department of Kent County Council, on behalf of the County Council’s Highways
and Transportation team (“the objector”).
20. The objection is made on the grounds that the definition of ‘common land’ under the
Commons Registration Act 1965 does not include land that forms part of the public

highway and therefore the sections of the application site that form part of the
public highway should not be included within any subsequent registration.
21. The objector also raised concerns on the impact of the application, if successful, on
the County Council’s statutory duty to assert and protect the rights of the public in
relation to the public highway.
Applicant’s comments on the objection
22. As required, a copy of the objection was referred to the applicant for comment.
23. The applicant’s view is that the objection is irrelevant because if the application site
is shown as included within the Scheme of Management (regardless of whether or
not it is highway land) then it is registrable as common land under paragraph 2 of
Schedule 2 of the Commons Act 2006. The definition of common land set out in the
Commons Registration Act 1965 applied only for the purposes of registering
common land under that Act and does not apply in relation to this application.
24. The applicant adds that, in any event, both sets of rights (i.e. rights of common and
highway rights) are probably rooted in the medieval period, during which
commoners animals would have grazed on the highway land as part of the
available grazing area. The exclusion of highway land from being registrable as
common land under the 1965 Act was a political compromise and did not mean that
highway land did not, as a matter of fact, form part of the common land.
25. The applicant also states that there would be little adverse impact on the discharge
of highway functions as highway maintenance would not require special consent 2
unless it involved fencing or widening schemes.
Discussion
26. Section 22(1) of the Commons Registration Act 1965 provides that, ‘in this Act’ the
definition of Common Land includes land subject to rights of common and waste
land of a manor not subject to rights of common, ‘but does not include a town or
village green or any land which forms part of a highway’. The term ‘common land’ is
not defined in the Commons Act 2006, perhaps in part because it is no longer
possible to register new common land unless rights of common are exercisable
over that land.
27. In any event, the test to be applied in relation to applications made under
paragraph 2 of Schedule 2 of the 2006 Act is not whether the land falls within the
definition of common land; rather, the test to be applied is whether any of the
circumstances set out in paragraph 2(2) applies. Accordingly, the County Council is
concerned only with whether the land is regulated by an Act made under the
Commons Act 1876, subject to a scheme under the Metropolitan Commons Act
1866 or the Commons Act 1899, regulated as common land under a local or
2

Section 38 of the Commons Act 2006 makes it an offence to undertake ‘restricted works’ (i.e. works
which have the effect of impeding access or resurfacing the land other than repair of an existing surface)
on any common land without first obtaining the consent of the Secretary of State for such works.

personal Act, or otherwise recognised or designated as common land by or under
an enactment.
28. In this case, it is clear that the land subject to this application is subject to a scheme
of management made under the Commons Act 1899. The description given in the
scheme of management for the land to which it applies reads: ‘the piece of land
with the ponds, streams, paths and roads thereon, commonly known as The Lees,
situate in the parish of Yalding… [and] delineated in a plan sealed and deposited at
the offices of the Rural District Council of Maidstone’ (emphasis added). There can
be no dispute that the scheme of management clearly intended the inclusion of the
roads, regardless of whether or not they would have been subsequently capable of
formal registration as common land under the Commons Registration Act 1965.
29. Furthermore, the concerns raised regarding the future maintenance of the land are
not a material consideration under paragraph 2 of the Schedule 2 of the 2006 Act
and therefore not a matter that the County Council is able to take into account in
determining this particular application.
Conclusion
30. As is noted above, the only issue which the County Council needs to be satisfied of
in this case is that the land is subject to a Scheme of Management under the
Commons Act 1899. The plan accompanying the Scheme of Management (at
Appendix C) shows that the application site has been missed off from the formal
Register of Common Land. It would therefore appear that the necessary criteria
concerning the amendment of the Register of Common Land for unit number CL41
have been met.
Recommendation
31. I recommend that the County Council informs the applicant that the application to
amend the Register of Common Land to register additional areas of Common Land
(as shown at Appendix D) has been accepted and that the Register of Common
Land for unit number CL41 be amended accordingly.
Accountable Officer:
Mr. Mike Overbeke – Tel: 01622 221500 or Email: mike.overbeke@kent.gov.uk
Case Officer:
Ms. Melanie McNeir – Tel: 01622 221628 or Email: melanie.mcneir@kent.gov.uk
The main file is available for viewing on request at the Countryside Access Service,
Invicta House, County Hall, Maidstone. Please contact the case officer for further
details.
Background documents
APPENDIX A – Copy of the Register of Common Land for CL41
APPENDIX B – Copy of application form
APPENDIX C – Copy of the scheme of management relating to The Lees at Yalding
APPENDIX D – Plan showing land to be added to the Register of Common Land
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